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Abstract

This article explores how federal courts in the teai States and
European Union Member State courts have addressessc
involving a) alleged heinous conduct that took plawerseas, b)
foreign plaintiffs and c) foreign defendants. Tdget these three
factors constitute what has become known as theeitfo-cubed

scenario”. The intention of this analysis is to destrate that recent,
albeit gradual, changes in the legal world havaifigantly altered

the means by which victims of human rights abusesesk access to

justice.

Keywords: Kiobel, human rights, multinational corporation, access
to justice, EU Regulations, private internatiorsal/] alien tort statute,
violations of the law of nations, Brussels Regolati Rome
Regulations, jurisdiction, Lubbe, Akpan, Royal Dutch Shell

Petroleum presumption against extraterritorially
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In recent times, American federal courts have et
applicants in foreign-cubed cases “as a moth isvare light” for
two main reason$.First, the US has the (in)famous Alien Tort
Statute (ATS), which is a unique, but ancient,gdigtional statute
that authorises US federal courts to hear claimaaations against
the “law of nations” committed abroad against fgneirs? It is
unique because no other country has similar ldgisigpermitting
claims alleging violations of public internationialw within a civil
law framework; it is ancient because its origin gd®ck to the
founding of the United States. It appears thatiappts are able to
bring civil suits based on breaches of internafiola& against
private parties. Secondly, for the plaintiffs thate successful,
American federal courts provide the gateway to middy

exorbitant punitive awards.

Despite the attractiveness of the US as a legalniprthis
article argues that the all too prevalent practiteresorting to
American courts is not in fact the best way for laamts to seek
access to justice. Legal developments in the Eamopénion, most
notably the introduction of a unified private imational law
framework, may mean that European courts are betpeipped and

more likely to vindicate human rights victims’ aeeeto justice in

1 Smith Kline & French Labs Ltd v Blogi983] 1 WLR 730 at 733. On the point of
litigants pursuing claims before US courts moreegally, Lord Denning famously
commented that “If [the plaintiff] can only get hiase into their courts, he stands to
win a fortune. At no cost to himself; and at n&krif having to pay anything to the
other side.”

2 plien Tort Statute 28 USC § 1350.
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foreign-cubed scenarios. Recent European casellagyssed below,

illustrates this assertion.

The discussion opens by first explaining why USrtowere
the fora of choice for victims of human rights abixy multinational
corporations (MNCs). It then explains why recenpi®me Court
jurisprudence has curtailed the US federal cowtslity to address
foreign-cubed cases. Next, the article exploresvetgnt foreign-
cubed scenarios that have been heard before EU Bbfei@tate
courts. The essay then compares the respectivéstapproaches to
the relevant cases in order to demonstrate thgaiits’ trust in the
ATS to resolve human rights claims may have beesplaced.
Finally, the article scrutinises the benefits arnidadvantages of
bringing foreign-cubed cases involving human rigdibsises before
EU Member State courts as opposed to US courtoritiudes by
recommending European fora as the preferred velficlditigants

pursuing claims of human rights abuses by MNCs.

The cases visited in this article gave rise to maiaticipation
and uncertainty among the legal community, makinig topic a
developing and therefore exciting area of the ldwmust be borne in
mind, however, that the legal issues faced by pftsrare very real.
Their vulnerabilities, especially given the atrastto which they
claim to have been subjected, make it imperatiag¢ ¢cburts develop
effective ways for resolving foreign-cubed claimadathereby

securing plaintiffs’ access to justice.
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I US courts as litigants’ forum of choice

A major prerequisite for victims of human rightsuab is
finding a court that is willing to hear their case.cases where the
government is alleged to have had some involvenmettie human
rights abuse, it is understandably difficult fotigants to have
confidence that their normative right to justicellvide upheld by
their domestic courts. Practically speaking, lititgamust therefore
often look to foreign courts in the hope that thpsesdictions will
be willing to accommodate what then becomes a doreubed

scenario.

For some time, it seemed that US courts provideavanue for
redress for such litigants. It all started in 198iBh the landmark
case,Filartiga v Pefia-Irala® In this case, determined petitioners
successfully used the Alien Tort Statute, a dugtge of legislation
from 1789 that had been untouched for 170 yearardae that the
US District Courts had jurisdiction to hear thepdite between two
Paraguayan parties for the kidnapping and brutatderuof the
plaintiff's teenage brother by torture allegedlynuuitted by the
defendant.

The ATS is a short statute, which states that:

3 Filartiga v Pefia-Irala630 F 2d 876 (2d Cir 1980).

4 In this horrific case, Pefia-Irala kidnapped, tatuand ultimately murdered 17-
year-old Joelito Filartiga because of his fath@dditical opposition to the Paraguyan
government. The Filartigas attempted to bring thsecagainst Pefia-lrala before
Paraguyan courts but were denied jurisdiction despbgent evidence that he
committed the crime. Joelito’s sister, Dolly, tHenated Pefia-Irala in Brooklyn, New
York and immediately brought a suit against him.
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The district court shall have original jurisdictioh
any civil action by an alien for a tort only, conttad in
violation of the law of nations or a treaty of tbaited

States.

Yet notwithstanding the ostensibly comprehensilleglage,
its interpretation has given rise to protracteigjdition and extensive

debate.

The Filartiga plaintiffs successfully argued that the ATS
authorised US district courts (exercising fedenadisdiction) to
assume jurisdiction over claims involving a breadhthe “law of
nations” (customary international law). This resultas an
extraordinary achievement by the succesdfilartiga plaintiffs
because international law ordinarily operates dmyween states.
But here the ATS was authorising private actiondemrcustomary
international law. Indeed, the Second Circuit CoaftAppeal’'s

concluding comments are monumental:

In the modern age, humanitarian and practical
considerations have combined to lead the natiorhef
world to recognize that respect for fundamental aom
rights is in their individual collective intereshmong
those rights universally proclaimed by all natioas,we
have noted, is the right to be free from physicatute.
Indeed, for purposes of civil liability, the tor&ur has

become-like the pirate and slave trader before hastis

® Filartiga, above n 3, at [890].
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humani generisan enemy of all mankind. Our holding
today, giving effect to a jurisdictional provisi@macted
by our First Congress, is a small but importanp stethe
fulfilment of the ageless dream to free all peofstam

brutal violence.

Accordingly, human rights proponents saw real pidéror
the ATS to operate as a unique jurisdictional stativat would allow
victims of human rights abuse to bring civil casesiched in the
language of international law against their petens for heinous

actions before US courfs.

Despite Filartiga and its successors, federal courts did not
develop systematic jurisprudence in regard to thaiisdiction to
hear foreign-cubed claims under the ATS, especiallycases
involving corporate defendants. The highly antitgoh Kiobel
decision finally provided an opportunity for the geime Court to
provide lower courts with a clear pronouncementtba elusive

Statute’s applicatiof.

® See for example: Beth Stephens, “The Curious Histb the Alien Tort Statute”,
Notre Dame L Rew89 (2014); David Cole, Jules Lobel and Harold Hangjoh
“Interpreting the Alien Tort Statute: Amicus Curiddemorandum of International
Law Scholars and PractitionersTinajano v MarcosHastings Intl & Comp L Re¥2.

" The Supreme Court adjudicated another c@sea v Alvarez-Machai42 US 692
(2004), almost a decade befdféobel. In Sosa,the Supreme Court accepted the
ATS’s ability to apply to a narrow set of torts cmitted against foreigners where the
tort violated a norm of the law of nations. The fmpe Court took the view that only
violations that were as “specific, universal, anbligatory” in nature as those
recognised by Blackstone (violation of safe conglugifringement of the rights of
ambassadors and piracy) could be brought underAff®, at [732]. While this
interpretation provided lower courts with some guide, they still struggled to
determine the very important issue of corporatkillix under the ATS. The Second
Circuit Court of Appeal previously dismiss&ibbel v Royal Dutch Petroleum @21
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Il Kiobel, Lubbe & Akpan

In Kiobel petitioners from Ogoniland, Nigeria, filed a claim
alleging that the respondents were responsiblaifting and abetting
the Nigerian government to commit violations of the of nations
by beating, raping, killing and arresting residesmatsd destroying or
looting property in Ogonilan@iThe respondents’ corporate structure
comprised two parents, Royal Dutch Petroleum Co RRp and
Shell Transport Co plc (STCP), incorporated in Metherlands and
United Kingdom, respectively, and a Nigerian suilasid Shell
Petroleum Development Company (SPDC).

In short, the Supreme Court’s judgment made it eswaly
difficult for lower courts to grant jurisdiction tbear foreign-cubed
cases under the ATS. The majority held that theypmption against
extraterritoriality prevented federal courts fromtertaining foreign-
cubed claims unless they had a close territoriaheotion to the US
“with sufficient force to displace the presumptiohiThe minority,
on the other hand, did not think the presumptionairey
extraterritoriality applied but argued that theecags too remote to
engage American interests and therefore the Cadrtndt have
jurisdiction under the AT

F 3d 111 (2d Cir 2010) at 148-149 on the basis thatATS does not recognise
corporate liability. However, Justice Leval disgehsstrongly against the majority’s
position at 152, thus indicating the gaping laclcofisensus on the issue even at the
appellate level of US federal courts.

8Kiobel v Royal Dutch Petroleum Q@3 US 1659 (2013)

9 Kiobel, above n 8at 1669

10 At 1678.
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Following Kiobel, it is virtually impossible to see how human
rights victims can bring truly foreign-cubed claitmsfore US federal
courts, even where such violations of the law dioms meet the

standard commonly accepted by all nations.

It would be a deplorable situation if human righitims were
stripped of their right to justice. Although theéseno ATS equivalent,
EU Member States apply uniform private internatidasv rules in
respect of jurisdiction and choice of law. Whileaspgly employed
by foreign-cubed scenario litigants, EU Member &taburts do

provide an option of granting jurisdiction to hsach cases.

The current EU Regulations underpinning the unifgmivate
international law rules were introduced relativebcently and as
such, ATS-like cases are yet to be decided undan.thHowever, a
number of cases were decided under the predecdsstits current
regulations. Two examples ataibbe™ and Akpan'? which were
heard before UK and Dutch courts, respectively. léVtliese cases
do not fall squarely under the current regulatiothey are useful
because the courts’ application of the privatermagonal law rules

is likely to be consistent in future cases.

The Lubbeplaintiffs were employees of the English defendant
company’s South African subsidiary. They allegeat the defendant
had breached its duty of care by allowing the eygds to be

" Lubbe v CapéIc [2000] 1 WLR 1545 (HL)Lubbewas decided under the Brussels
Convention on Jurisdiction and the Enforcement afiginents in Civil and
Commercial Matters (27 September 1968), which isredecessor to the Brussels
Regulation.

2 Akpan v Royal Dutch Shell PRrrondissementsrechtbank Den Haag [District Court
of The Hague] C/09/337050/HA ZA 09-1580, 30 Jan20y3.
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exposed to asbestos despite the latter's knowiagekposure “was
gravely injurious to health®® The House of Lords granted the
employees’ claim for jurisdiction before the UK ¢ts) even though

all the relevant conduct took place entirely in ®oAfrica.

In Akpan,a Nigerian farmer, Friday Akpan, and a Dutch NGO,
Milieudefensie, jointly sued Royal Dutch Shell RRDS) with its
headquarters in The Hague and its Nigerian subgidi§hell
Petroleum Development Company (SPDC) for tortiowsnage
before The Hague District Court. By applying Dutplocedural
rules, The Hague District Court found that it hadgdiction to hear
the case against both RDS and the Nigerian subgidia

Ultimately, the Court found SPDC liable for neglige against
Mr Akpan. The Dutch Court reached this decision dpplying
Nigerian substantive law — thereby adjudicatingaaecbetween two

Nigerian parties using Nigerian law.
Il Comparison between Kiobel, Lubbe and Akpan

It is submitted that a comparison between the fattsiobel,
Lubbe and Akpanis helpful for demonstrating that the cases are
sufficiently similar such that a meaningful assesstrcan be made
about the effectiveness of bringing cases againsCh before EU

fora compared with US courts under the ATS.

In each of the cases, the foreign plaintiffs altkgbat the
defendants were responsible for the harm they hdiééred. The

alleged harm also occurred in a state other tharfdfum state. In

'3 Lubbe,above n 11, at [6] per Lord Bingham.
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both Kiobel and Akpan this was Nigeria and fokubbe this was
South Africa. Moreover, the defendants responsfbtethe direct
harm were domiciled in those states where the herdhoccurred. It
was the parent corporations (also defendants) ted some
connection to the forum state. FHoubbe and Akpanthis was their
headquarters, while fd€iobel, Shell had an investor office in New
York and was listed on the New York Stock Exchatigeinally, the

defendants were all corporations.

The US Supreme Court and EU Member State couriswith
the three issues common among these cases, namdbreign-
cubed scenario, 2) corporate defendant and 3)tfffairaccess to
justice, differently. It is helpful to examine theipproaches within
these three cases ahead of the more general assessinEU fora
over the US courts under the ATS in the next sactiollowing a
comparison of the facts, there will be a brief disgion of the
different laws underlying the claims, being the A8 Kiobel and

tort law for LubbeandAkpan
1 Foreign-cubed scenario

In each of the three cases, the plaintiffs were-mationals of
the forum state, their injuries were inflicted ifiogeign state, and the
legal entities in direct contact with the plairgiffiad no relationship

with the forum state.

In Kiobel, the lack of a connection between the plaintiffisl a
the United States, and between the defendantshandrited States,

4 Kiobel,above n 9, at 1678
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and the location of the harm were fatal to thetipeiers’ claim. On
the contrary, irLubbeandAkpan the Courts found that the absence
of a connection between the facts and the forure steas not an
obstacle to the proceedings. The defendaritubbe argued for a
stay of proceedings on the groundgafim non conveniensut the
Court did not support this view. lakpan the Court was absolutely
unconcerned with a lack of connection to the Né#mels, going so
far as to permit the proceedings between the twgefiin parties
while claims against the only party with a relasbip to the
Netherlands, namely RDS, were dismiss@dConsequently, EU
Member State courts appear more open to embragiiig sven

when the cases have tenuous links to the forura.stat
2 Corporate defendants

In each of the claims, the plaintiffs were privatdividuals and
the defendants were corporations. The fact thad#diendants were
corporations had no effect lubbeandAkpan On the contrary, it is
unclear whether corporations can be sued underAh8. The
Court’s reference to a “mere corporate presencdicaies that
corporations can be sued under the ATS, but th@&i@ogemains
unclear® Its reluctance to comment on whether corporatiares
immune from the ATS leaves much unanswered, edpeGiace
Kiobel only came to the Supreme Court for a decisionhenvery

issue of corporate liability. Obviously the ability sue corporations

' Akpan above n 12, at [4.6].

% Kiobel, above n 8, at [1669] (per Chief Justice Robeats) [1678] (per Justice
Breyer). Both the majority and minority judgmentsferred to “mere corporate
presence” but neither elaborated any further orsthee of corporate liability.
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is a prerequisite for any claimant seeking redregminst a
multinational corporation. The unclear position endhe ATS

therefore operates as a grave impediment.
3 Plaintiffs’ right to justice

In Kiobel, the Court was adamant to ensure that the fatdrpat
of the claim was suitable for the ATS. In decidingether the case
could be brought under the ATS, the Supreme Cosadis concern
was to preserve American foreign affairs interedfven the
minority’s reference to victims deserving compeitsat for
violations of the law of nations was subordinatehe preservation
of the good international relations of the Unitetit&s with other
states.’ The Court paid no regard to the availability @cK) of other
fora. It is evident that the Court did not find thkintiffs’ access to
justice to be a matter of its responsibility. Oe thther hand, Lord
Bingham was anxious to ensure that the litigardshdit face a denial
of justice and refused to grant a stay in lighttloé risk that the
litigants would not have adequate funding to repmégheir claim
properly in South Africa. The House of Lords linbbe may have
been somewhat influenced by the fact that the Séfiiban courts
did not have jurisdiction as of right since the owAfrican
subsidiary had ceased its operations there. Batulikely that the
Court would have reached a different conclusioregithe force of
Lord Bingham’s reasoning in the judgméhtn Akpan The Hague

District Court decided that it had jurisdictionhiear the case against

1 Kiobel, above n 8, at 1673.
'8 Lubbe above n 11, at [32].
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RDS and SPDC jointly on the grounds of 1) a corioadbetween
the claims against the two entities, 2) efficiermnd 3) the lack of
evidence of procedural abuse by the plaintiffs.tif@nmore, the
Court held that it still had jurisdiction over al@é against SPDC
even if the claims against RDS were wholly disnds$RDS argued
that The Hague District Court should surrendersyligtion over the
claims against SPDC because Akpan and SPDC weheNigérian
and The Hague District Court would therefore beudidjating a
wholly foreign dispute. The Court found that theleaof relevant
factors was no obstacle because “tfrum non conveniens
restriction no longer plays any role in today’svate international
law”.*® The Court’s ruling demonstrates its willingnesssexure a

plaintiff's right to justice over foreign policy ogerns.
4 Legal claims

One point of difference amorgobel, LubbeandAkpanis the
law supporting the claim&iobel was brought under the ATS, while

LubbeandAkpanwere tortious claims.

In Kiobel, the plaintiffs alleged that RDPC, STTC and SPDC
aided and abetted the Nigerian Government to congmitocide,
torture and rape. lhubbe the plaintiffs alleged that the defendant
company exposed them to asbestos poisoning evesr #ie
company had learnt that such exposure was grangisious to their
health. InAkpan the plaintiff alleged that RDS and SPDC harmed

his livelihood by creating a situation where ansgilll occurred that

9 Akpan above n 12, at [4.6].
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polluted his fishponds and thereby his means ofesasice and
livelihood. All plaintiffs therefore suffered sididant harm.
Nevertheless, iKiobel, the plaintiffs framed their claim under the
ATS as a violation of the law of nations, whilelinbbeand Akpan

the plaintiffs claimed under the common law torhefligence.

As previously mentioned, the ATS is a jurisdictibistatute
that establishes causes of action based on theflaations>® Once
a claim falls under the ATS, customary internatidas is applied
as the substantive law. Together, this means thans under the
ATS are framed in the language of international. |&wcordingly,
heinous violations of the law of nations, such esagide and torture

can be actionable claims.

On the other hand, claims under tort law are comamehwhile
violations of the law of nations may be framedasst(e.qg. torture as
battery) such redefining “mutes the grave inteoral law aspect of
the tort, reducing it to no more (or less) than axdgn variety
municipal tort”?* Accordingly, the severity of the victim’s harm may
not be properly recognised and the stigma attathé¢de defendant
as a tortfeasor is significantly less than if thegre convicted of

torture, for instance.

For the purposes of this essay, however, it isreexb¢hat the
most important factor for a human rights abusentdait is that they

can establish jurisdiction. Therefore, framing loei® abuse as a

2 william Dodge “Alien Tort Litigation — The Road Ndaken” (2014) 89 Notre
Dame L Rev 1577 p. 1587.
2 Xuncax v Gramaj®86 F Supp 162 (D Mass 1995) at 183.
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combination of garden-variety torts, while unsafisf, may be

necessary in order to ensure that their claim ésce

Taken altogether, the analysis above demonstrdtas the
claims undekiobel, Lubbe andAkpanare sufficiently similar such
thatKiobel and other ATS claims could be brought as tort astio
the European Union instead of the ATS in the Un&¢ates.

\Y Advantages and disadvantages of European fora
over the ATS

Due to the relatively recent introduction of the Rdgulations,
it remains to be seen how they will operate in ¢batext of ATS-
like cases. This section analyses the theoretidahrstages and
disadvantages of bringing claims alleging humahts@buse against
MNCs before EU Member State courts under the EUiffiad
private international law framework. It arrives #te overall
conclusion in favour of EU fora as the preferrethigle for human
rights victims to assert their claims going forwarb frame the
discussion, the section begins with an overvievihef Regulations

underpinning EU civil and commercial litigation.
A Overview of EU Civil and Commercial Litigation

European civil and commercial litigation is unifiddrough the
Brussels |, Rome |, and Rome Il Regulatiéheinder the Brussels |

(Brussels) Regulation, a forum within the Europdanion has

22 Regulation 44/2001 on Jurisdiction and the Redammiand Enforcement of
Judgments in Civil and Commercial Matters [2001] I(.2/1; Regulation 593/2008
on the Law Applicable to Contractual Obligation®(8] OJ L177/6; Regulation
864/2007 on the Law Applicable to Non-contractubli@ations [2007] OJ L199/40.
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jurisdiction over any civil and commercial mattéthe defendant is
domiciled in a Member Stafé Additionally, once a forum is found
to have jurisdiction, it cannot stay the proceedimg favour of a
non-Member State forum even if that forum is mopprapriate to
hear the claim®® In other words, jurisdiction where found is
mandatory, not discretionary. The Rome Regulatiintate choice
of law rules when assessing claims in contract tand Under the
Rome Il Regulation regarding the law applicableném-contractual
obligations (namely, tort or delict), the genenakris that the law of
the place where the direct damage occurkexi,loci damni,is the
applicable law? But the Regulation has built-in exceptions and
‘escape clauses’, so it will not always be tb& loci damnithat

applies.

To bring a suit under the Brussels Regulation pthmtiff must
first establish that its claim is a civil and/ornemercial mattef®
There are a number of European Court of JusticeJ)Eses
determining the principles that may apply when mgkithis

assessment. Typically, the assessment of whether a case fitsirw

2 Art 2(1).

% See arts 27 to 29.

% Arts 2(1) and 4(1), and recital 16.

% Article 1(1). Note that a new Regulation, the Bals (Recast) Regulation
1215/2012 on Jurisdiction and the Recognition anfdEement of Judgments in Civil
and Commercial Matters [2012] OJ L35/1, began apglyrom 10 January 2015.
There are differences between the current and negulRtions but these differences
are immaterial to the discussion in this paper.rétoge the proceeding analysis of the
Brussels Regulation applies equally to Regulatiéf2@d01 and Regulation 1215/2012.
2" Case 29/76.TU Lufttransportunternehmen GmbH & Co KG v Eurdeon[1976]
ECR 1541; Case 814/Metherlands State v Reinhold Ruffé#80] ECR 3807; Case
C-172/91 Volker Sonntag v Hans Waidmann, Elisabeth Waidmand Stefan
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the civil and/or commercial scope becomes complb&res a public
authority is involved. If a public authority is &y in its role of
performing public functions, it is clear that theuation cannot be a
civil or commercial matte?® But not all actions by public authorities
are shielded from the Brussels Regulation as puhlitiorities can

undertake civil and/or commercial activities.

In Eirini Lechouritou v Dimosiotis Omospondiakis Dimatias,
the ECJ had to rule whether a massacre of a Gréklges by
German soldiers could constitute a civil or comrianmatter” The
Court held that Germany was in a state of war &edoperations of
its soldiers defending the state constituted “ohéhe characteristic
emanations of State sovereignty” such that thenfifes could not
bring the case under the Brussels Regulafidxtcordingly, the civil
and/or commercial requirement may be a limitingdadn bringing
human rights abuse claims to Member State countspily so far as
the claims cannot be brought under the BrusselsilBegn. Indeed,
litigants can pursue claims in Member State courtder national
private international law rules, although courtdifferent Member
States have had mixed responses to allegationtats-sanctioned

human rights abusés.

Waidmann[1993] ECR 1-1963; Case C-292/0Girini Lechouritou v Dimosiotis
Omospondiakis Dimokratias tis German[@807] ECR 1-1519.

2 Eurocontrol| above n 27 at [4].

# Eijrini Lechouritoy above n 27.

0 At 37.

%1 See generally Tomasz Pajor “State Liability foe thamage Caused tcta lure
Imperii in Private International Law” (2011) 64 RHDI 505.
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If the suit is deemed a civil and/or commercial teatthe
plaintiff must then establish that the defendarid@miciled” in the
EU in accordance with art 2(1) of the Brussels Ratgun. If the
party causing harm is not domiciled in the EU ghtits will then
have to pursue claims in individual Member Statesoeding to the
State’s national private international law ruleshieh is not
necessarily fatal to the claiff. For instance, both.ubbe®® and
Akpart* proceeded under English and Dutch private intenat law
rules, respectively. A further interesting featud private
international law is the dichotomy between procatidex fori) and
substantive law I€x causap Accordingly courts can adjudicate
claims in accordance with the substantive law céantry other than
the forum state if directed to by thex fori. For example, the Dutch
court in Akpan applied Nigerian substantive law since 1bg fori
directed that Nigerian law was thex causaamost closely connected

with the claim.

The rationale behind the general ruleleX loci damniunder
the Rome Il Regulation is that it “strikes a faalénce between the
interests of the person claimed to be liable aedpérson sustaining
the damage® Yet the drafters of the Regulation realised the t
rule may not always produce the most appropriate causae
Accordingly, there is an ‘escape clause’ in art)A¢ich stipulates

that another country’s law shall apply “where itclear from all the

32 Brussels | Regulation, above n 22, art 2(2).
3 Lubbe above n 11.
34 Akpan above n 12.
% Rome Il Regulation, above n 22, recital 16
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circumstances of the case that the tort/delict mnifestly more
closely connected with another countf”Similarly, in order to
promote environmental protection, the Regulaticovjates a special
exception in the case of environmental tdftén such a tortious
claim, the claimant may bring a claim under eithtee law
determined by art 4(1)dx loci damnj or “the law of the country in
which the event giving rise to the damage occuri@X loci delicti
commissi.®

B Advantages

It is argued that there are four main advantagebritoging
claims before EU fora over US federal courts untlex ATS:
litigation certainty; independence and impartialino presumption
against extraterritorially, and health, safety aadvironmental

protection.
1 Litigation certainty

First, the Brussels Regulation provides certaingr the
plaintiffs — a non-existent luxury under the ATStre United States.
Plaintiffs have recourse to a set of rules under Regulation
whereby provided that they meet the jurisdictionadjuirements,
they can bring their case before a court in theopean Union. To

reinforce litigation certainty, a uniform and aubomous

36 Recital 18.
STArt 7.
BAt7.
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interpretation of the Regulation throughout the dpgan Union is

mandated by the Regulation’s explanatory preface.

Following Kiobel, corporate liability and territorial nexus are
two unsettled areas in ATS litigation, whereas ooafe liability is
unquestioningly accepted under the Brussels Regnl&Moreover,
European Union courts have no issue with adjudigatiaims that
have no substantive connection with its MembereStaeyond what
is required by the Brussels Regulation. The intotidn of the
requirement that claims touch and concern thetoeyrof the United
States in ATS litigation has brought greater uraisty to litigants,
particularly because of the enormous discretigivies lower courts,
which face the task of applying the Supreme Cowutisstantive test.
The minority inKiobel held that “mere corporate presence” would
not provide a sufficient connection to the Unitetht&s for the
minority to find jurisdiction under the ATS. Butrjadiction will be
found under the Brussels Regulation if a corporatias its statutory
seat, centre of administration or principal pladebasiness in a
Member Staté! Accordingly, the Brussels Regime is flexible yet
allows litigants to almost conclusively determih¢hieir claims have

jurisdiction in advance of a trial proper.

Furthermore, following the minority judgment iobel, it is

unclear whether ATS plaintiffs will also need tmpe exhaustion of

% Brussels | Regulation, above n 22, recital 2; G2&5/63Mrs MKH Hoekstra (Née
Unger) v Bestur der Bedriifsvereniging voor Detaijldel en Ambachtdi964] ECR
1-01519.

“0For example, art 60 details the rules for deteimgira company’s domicile under
the Regulation.

“ Article 60.
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local remedies, or be precluded from attainingspidtion on the
basis offorum non conveniensr international comity. The minority
was not clear in identifying the other avenues thatntiffs could
pursue. Given that the ATS is umique jurisdictional statute for
private claims that assesses liability in accordanith international
law, the lack of guidance is disconcerting. Theumsgment that a
claimant exhaust local remedies, especially wheir thome state
has a corrupt judiciary, will impose additional tos the claimant,
who is already likely to be of limited meaft$There is also no
guarantee that their claim will in fact be heardemnthe ATS. On the
other hand, Member State courts do not have supkiresnents and
cannot stay proceedings in favour of any other tconrthe grounds
of forum non conveniend. is argued that these features undoubtedly

bring certainty — a crucial feature for human rggltigants.
2 Third-state forum: impartial and independent

Secondly, having jurisdiction under a Member Statert is an
advantage because it allows for adjudication beforémpartial and
independent forum. A common ATS fact pattern ineshhuman
rights abuse by the claimant's government suppotigd third
parties?® Since domestic courts are likely to be biased tdwahe

government and its co-conspirators, one of the rdges of the

42 See Micaela Neal “The Niger Delta and Human Ridlasuits: a Search for the
Optimal Legal Regime”Pac McGeorge Global Bus & Dev 21 (2011), p. 346: “In
1993, the Nigerian military government actually eed decrees eliminating national
court jurisdiction over oil-spill related violatisnand any adequate domestic remedy
along with it.”

43 patrick Borchers, “Conflict of Laws ConsideratidinsState Court Human Rights
Actions”, UC Irvine L Re\8 (2013), p. 57.
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ATS is that it supposedly allows human rights widdi to hold
accountable the parties that aided and abettegdternment? As
governments are usually exempt from suits in otteemtries under
foreign sovereign immunity, plaintiffs need to stedated parties.
Moreover, it is conceivable that foreign legislasimay try to thwart
plaintiffs’ access to justice by enacting laws pibiting litigation of

certain claim$®

The ability to sue parties related to a foreign ggoment’s
human rights abuse is far from certain under theSAjiven the
Supreme Court’s foreign policy conceffisConsequently, where the
human rights abuse emanates from a foreign governnfiederal
courts may be overly-prudent when ruling on the stjoe of
jurisdiction and dismiss a case entirely, even wherporate bodies
played a role in the human rights abuse. To ththéardismay of
aggrieved litigants, it is not even clear whethbeyt can sue
corporations, especially where they have no or calynominal
connection to the United States. The inability nwoke the ATS
following state-sanctioned human rights abuse sdyeompromises

its utility for litigants seeking an impartial faru

On the other hand, the Brussels Regulation isylik@ffacilitate
the adjudication of these claims. First, MembenteStaurts, unlike
US federal courts, are not constrained by foreigolicp

considerations when determining the question ofisgliction.

“Thomas Lee, “The Three Lives of the Alien TorttSte: The Evolving Role of the
Judiciary in US Foreign Relationflotre Dame L Re89 (2014), p. 1662.

% See Neal, above n 42.

6 See Stephens, above n 6, p. 1538.
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Secondly, while the Regulation precludes jurisdictover exercises
of public powers, it is likely that the actions die aiders and
abettors of the errant government will be a civit@r commercial

matter. Such conspirators are likely to provide pgup to the

government’s conduct to in turn benefit their (fioal) self-interests,
so they cannot hide behind the public powers shialike the direct

perpetrator — the government. Therefore, litigaarts able to pursue
claims against parties for aiding and abetting uritie Brussels
Regulation, whereas the equivalent is unlikely éopgmssible under
the ATS.

When determining the applicable substantive law,NEkinber
State courts have the ability to refuse applicatidnforeign law
under art 26 of the Rome Il Regulation “if such lgggiion is
manifestly incompatible with the public policy dfet forum”. While
the Regulation’s recitals indicate that courts $th@vail themselves
of art 26 only in “exceptional circumstances”, st submitted that
courts will be willing to utilise this escape ifriagn legislatures
deliberately attempt to thwart the claimant’s ascesjustice’’ The
ability to have a case heard before a non-corropinfi should
provide plaintiffs with confidence that they wilbte proper access

to justice.

Problematic substantive law is a non-issue in AT&nts

because ATS jurisprudence has determined that gdicable

47 See Rome |, recital 32; amdiwait Airways Corporation v Iragi Airways Company
[2002] 2 AC 883 (HL) at [27] per Lord Nicholls.
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substantive law is customary international law #ris is common to

all countries.

Critics may question whether plaintiffs’ attemptssecure the
advantages above in turn transforms them into foshwppers — a
term that describes litigants who opportunisticadlgek fora that
offer procedural or legal advantages even wherddfee have little
or no connection to the dispute. Admittedly, thexabanalysis does
attempt to assess the considerations of bringiramsl before
different fora in order to advise plaintiffs of thévest chances of a
successful judgment. Nevertheless, it is asseittad there is one
crucial difference between human rights litigamd &éorum shoppers,
namely that the former are not seeking collatedhlaatages but
merely the vindication of a legitimate expectatam human right:

access to justice.
3 No presumption against extraterritorially

The third advantage is that far from reprimanditajntiffs for
bringing claims before EU courts that do not havaanection with
the dispute, European fora can secure a claimaotess to justice
in three ways. First, recital 1 of both the Brusseland Rome II
Regulations refers to the Community’s “objectiventdintaining and
developing an area of freedom, security and justiglember State
courts are likely to recognise the importance anpoting justice in

whatever claims they are called to adjudicate.
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Secondly, Member State courts are concerned wihrarg the
“proper functioning of the internal market.It is submitted that
encouraging human rights protection and fair bussngactices will

promote this aim.

With reference to the internal market in the cohtéxhe ATS,
international tort law academic, William Casto icigtes theKiobel
minority’s failure to include the promotion of themerican market
as a national interest that courts should considen determining
the merits of an ATS clairf}’ In particular, Casto argues that
accepting goods derived through illegitimate bussnpractices such
as the exploitation of people and natural resouacesletrimental to
the market because these goods are unfairly cotimpetiext to
goods cultivated through proper practié®slence the market would
be implicitly condoning the continuation of suchhalrent business
conduct by rewarding unfair producers through foahgain. In an
EU context, the explicit reference to the “propendtioning of the
internal market” mandates Member State courts tkenthe above
consideration, which in turn should promote litiganaccess to

justice.

Moreover, art 6 of the European Convention on HuiRaghts

(ECHR) — the right to a fair trial — invariably ses as a backdrop to

“8 Treaty on the Functioning of the European Uniamtdged into force 9 December
2009), art 81(2).

‘9 William Casto, “The ATS Cause of Action 8ui Generi§ Notre Dame L Re89
(2014), p. 1568.

0 At 1569.
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claims in the EU! Litigants are “entitled to a fair and public hewyi
within a reasonable time by an independent and iitigbdribunal
established by law” by virtue of art 6 of the ECHRAs the
Convention has territorial application, it will dgpto litigant’s
claims before Member State courts even where thierscgiving
rise to the claim occurred outside the BWlloreover, the court may
consider related factors such as the litigant'stéthfinancial means,
as inLubbe when determining if their right of access to icsstis

recognised.

Thirdly, the European Regulations have extrateigto
application and therefore a broader reach than AR&. The
extraterritorial scope of Brussels not only coveEropean
corporations headquartered in the EU but also EBaosubsidiaries
of US and other non-European corporatishis the modern day,
multinational corporations operate through a nekwafrindependent
subsidiaries worldwide and the EU Regulations mayehsignificant

extraterritorial reach in holding corporations Ieffor torts outside

%1 See recital 1 of the Brussels |, Rome | and Ranfegulations, above n 22: “The
Community has set itself the objective of maintagniand developing an area of
freedom, security and justice”.

52 Convention for the Protection of Human Rights &uwhdamental Freedmons 213
UNTS 221 (opened for signature 4 November 195Credtinto force 3 September
1953), art 6. Article 6 does not give litigantswargualified right to choose a tribunal
such that they can forum shop, but it does cestaipply to all claims brought before
EU Member State courts. See generally JJ Fawdéie tmpact of Article 6(1) of the
ECHR on Private International LawiCLQ 56 (2007), p. 1.

3 Article 1 of the ECHR, above n 52, states that “Fligh Contracting Parties shall
secure to everyone within their jurisdiction thghtis and freedoms defined in Section
1 of this Convention”. Although there is debaterotree meaning of “jurisdiction”, a
conservative reading of the term is that it equétdsrritorial jurisdiction. See also
Bankovic v Belgium and 16 Other Contracting St§2661] ECHR 890 at [61].

% Caroline Kaeb and David Scheffer, “The ParadoXiobel in Europe”,AJIL 107
(2013), p. 854.
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the strict territory of the EU. Moreover, AmericTS defendant
corporations are likely to have a presence or &shabent in
Member States where they will be caught under thessls
Regulation. It is argued that litigants will fintl easier to convince
Member State courts that they have jurisdictionr alaims against
EU defendants, regardless of their connection ¢ottint or the EU
territory, than American federal courts over Amaricdefendants
under the ATS. The reason is that plaintiffs befeté Member State
courts do not need to establish that their claiofficsently “touch
and concern the territory” of the EU, as they dahi@ US under the
ATS.

Additionally, courts appear receptive to findingrigdiction
even when the tort does not have a connectionetdth. InAkpan
for example, The Hague District Court craftily apdl both the
Brussels Regulation and Dutch conflict of laws suleo find
jurisdiction over two defendants instead of onee T®ourt first
applied the Brussels Regulation to find jurisdintiover the Dutch
parent company. As the company was domiciled ineanider State,
jurisdiction was uncontroversial. The Court themplagd the Dutch
Code of Civil Procedure in accordance with art 4{fljhe Brussels
Regulation, to find jurisdiction over the Nigeriasubsidiary.
Furthermore, the Court was prepared to maintaiisgigtion even
when the case became foreign-cubed — two Nigeriatiomals

litigating a tort that happened in Nigeria. Additadly, the European
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Parliament has encouraged the application of BlsigseATS-like

cases”’
4 Health, safety and environmental protection

Finally, an advantage of the Rome Il Regulationrahe ATS
is that it recognises environmental protection as important
consideration under EU law. This is relevant beeaaims alleging
human rights abuse often involve acts of environaleshegradation
by the defendant,Kiobel and Akpan being clear examples.
Accordingly, under art 7, the claimant has a chateapplying the
lex loci damniunder art 4(1) or théex loci delicti commissiThis
rule gives litigants a chance to apply the law tafibrds greater
environmental protection. Article 7 will be mostefid where the
country of the place where damage occurred haghaitonmental
protection standards, while the country of the elaghere the
decision to commit the environmentally damagingvétgt has strict
environmental standards. Moreover, art 7 will bpeegally helpful
in cases against MNCs headquartered in the EU toatmit
environmental degradation in developing countrigss is because
although the foreign subsidiary is likely to contlube harmful
activity, the decision is likely to originate fromanagement based in
a Member State. The sheer ability to recognise mdaifor

environmental torts is an advantage over ATS litayga since

%5 Resolution on the Commission Green Paper on PromatiEuropean Framework
for Corporate Social Responsibilitfuropean Parliament (COM (2001)) 366-C5-
0161/2002/2069(C0OS)), 2003 OJ (C 187 E) 180, payavhich refers to the Brussels
Convention 1968 but in substance equally applielater Brussels Regulations. See
Bancovic v Belgium and 16 Other Contracting Sté2€91) ECHR 890 at [16].

87



New Zealand Journal of Research on Europe
Volume 9, Number 1, 2015 (June)

“environmental torts” are “not currently in violati of international

law”. 56

Additionally, plaintiffs can argue for the appligat of stricter
rules of safety and conduct applicable in the dddetis domicile or
lex fori by virtue of art 17, if corporations have takewamtage of
lax regulation in the place where the damage oedurit should be
noted, however, that art 17 merely requires thertctoutake into
account “as a matter of fact” rules of safety amdduct. Andrew

Dickenson points out that the wording demonstrtitats®’

... Art 17 is not a rule of applicable law, and, sadly,
that Member State courts enjoy a wide margin of
appreciation in deciding whether and, if so, foraivh
purpose and to what extent to take account of afg r
identified by Art 17.

C Disadvantages

The main disadvantages of pursuing ATS-type claimder
EU private international law, as purported by acaide, are the
applicable law, financial considerations, potentiakurrection of

forum non convenierend disclosure requirements.
1 Applicable law: lex loci damni

It has been argued that one disadvantage of theeRibm
Regulation is that the general rule requiresléxeloci damnito be

applied. This requirement is a shortcoming becailsge is no

% Flores v Southern Peru Copper C@g3 F 3d 140 (2d Cir 2003).
5 Andrew Dickenson,The Rome Il Regulation: The Law Applicable to Non-
contractual ObligationsOxford: Oxford University Press, 2008, para. [15.33
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reason European parent companies should be hell ddferent
standard than what would otherwise apply in Eurdiespite the fact
that the activities occurred abroddl.Private international law
academic Veerle van den Eeckhout criticises that‘thir balance”
approach described in the Preamble to the RomeeluRtion,
which led to the application ofex loci damniunder art 4(1),
produces “exactly the opposite resiftVan den Eeckhout goes on
to suggest that “non-European victims”, as “weakarties” are
disadvantaged because art 4(1) precludes applicafi@a European
legal system that would have more likely been faable to the
plaintiffs claims.®® Furthermore, it would be very difficult to
convince the Member State court to apply law othan thelex loci

damni®

In light of the above, it is useful to re-examime Akpancase
where Nigerian law, as thex loci damnj was applied? Nigerian
Law precluded RDS from liability and Milieudefensfthe Dutch
environmental NGO) from recovering. But before anacludes that
the application of théex loci damniwas unfavourable to the plaintiff,
Nigerian law is based on English common law. Thegu¢aDistrict
Court held that RDS was not responsible by applgimdEnglish case,
Chandler®® Additionally, the Court noted that while Nigeridaw

% Veerle van den Eeckhout, “Corporate Human Righislations and Private
International Law” Contemp Readings L & Soc Jd4sf2012), p. 189.

%9 At 189.

% This position is especially the case where littgarome from a weaker legal system
than European equivalents.

®1van den Eeckhout, above n 58, p. 190.

62 Akpan above n 34.

8 Chandler v Cap§2012] EWCA Civ 525, 3 All ER 640 (CA).
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did not allow Milieudefensie to succeed; it coulat have recovered
under Dutch law either. Thus, one must query wirettiee

application of Nigerian Law operated in such a way the

disadvantage of the plaintiffs as the critics purpat the same time,
however, comparative law academic, Liesbeth Enmgldnggests
that Dutch law may have otherwise imposed a lowandard for
finding parent corporation liability such that &feient conclusion

regarding RDS'’s liability may have been drafn.

It is noteworthy that, as mentioned above, art 4fithe Rome
Il Regulation is only a general rule. AccordingiMember State
courts have flexibility to apply art 4(3) as anagse; art 7, in the case
of environmental damage; art 16 overriding mandafmovisions;
art 17 rules of safety and conduct; or art 26 puliolicy
consideration of the forum, in the event theat loci damnidoes not
provide a “fair balance” between the claimant anefeddant.
Therefore, it is submitted that the criticism faiits take account of
the Regulation’s attempts to ensure the “fair baddrprinciple is

upheld.

Another disadvantage is th&x loci damniis domesticlaw
while the applicable law under the ATS isternational law.
Consequently, the claimant may be disadvantageithelf cannot
frame a tortious claim unddex loci damnibecause domestic law

does not recognise the relevant tort.

® Liesbeth Enneking, “The Future of Foreign Direcialdility? Exploring the
International Relevance of tliutch Shell NigerigtCase”,Utrecht L Rev10 (2014), p.
52.
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It is questionable, however, whether plaintiffs lwlle in a
situation where they are unable to bring a claim Harm under
domestic law that they would otherwise be able nden the ATS.
This is because claims under the ATS must amoutréaches of
customary international law that are “specific, wamsal and
obligatory”®® Member State courts are likely to be critical ofya
nation that does not recognise equivalent liabilitytort for such
serious conduc® Member State courts have the option of holding
that this lack of recognition constitutes a viadatiof their mandatory
public policy rules, and accordingly substituteith@wn laws (ex
fori) to the extent that thHex loci damniis “manifestly incompatible

with the public policy of the forum®’

It is additionally questionable whether it is f&ir criticise the
application oflex loci damniover international law considering the
Supreme Court’'s zealous use of the presumption nagai
extraterritoriality inKiobel. Since the Supreme Court has recognised
that the presumption applies to substantive ststutefollows that
the ATS was recognised as US substantive law wheactually
applies international law. Perhaps if thex loci damniapplied
instead, US federal courts would be less conceatelit imposing

US law on other states.

% Sosaabove n 7, at 732.

®See for example, Simon Baughen, “Holding Corporetitn Account’Br J Am Leg
Studies2 (2013), p. 573: “It is likely that a U.K. Courtowld conclude that the
application of Article 4 would be contrary to theiglic policy of the U.K. in
mandating the application of another country whdsenestic legal order had not
incorporated the norms of customary internatioaal'l

7 Rome Il Regulation, above n 22, art 26.
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Furthermore, all substantive law would originatenfrthe place
where the damage occurred; hence courts could pply ahe
presumption against extraterritoriality to the ATAccording to
international law academic William Dodge, choosinternational
law over lex loci damnias the substantive law under the ATS
provided the “doctrinal hook” for the Supreme Caartenforce the

presumption against extraterritorialfy/.
2 Financial considerations

There are a number of financial disadvantageslitigants in
European Member State courts face compared to glamthe
United States. First, for injuries occurring aftéanuary 2009,
damages are assessed in accordance with the ltve state where
damage aros&’ One can envisage a situation where damage
occurred in a developing state that rewards modestpensation,
without the possibility of suing for punitive danesy such that it
becomes uneconomical to litigate before a farawappean forum.
Some African nations, for instance, value resteeatedress through
means such as apologi€sSecondly, some Member States have
introduced additional funding hurdles for litigartty limiting the

amount of legal aid they can claiff. The United States, in

% Dodge, above n 20, p. 1578.

% Rome Il Regulation, above n 22, art 32.

" For example, some African law systems have an asigton making apologies as
opposed to monetary compensation: see Borchergeabd3, p. 52.

™ In the United Kingdom, the operation of the Legal, Sentencing and Punishment
of Offenders Act 2012 (UK) has limited the “recoyaf fees and costs available to
human rights plaintiffs as of April 2013": see Ma# Goldhaber “Corporate Human
Rights Litigation in Non-US Courts: A Comparativedsecard”,UC Irvine L Rev2
(2013), p. 133.
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comparison, adopts a “user pays” system such thahdourages
litigation. Indeed, the financial advantages offeby the American
legal system have been cited as major reasonartigchoose the
United States as a forufhAt the same time, however, it must be
remembered that litigation under the ATS in the tehi States is
likely to be costlier than in the European Uniocdogse of the delays
and inefficiencies in its legal system. The addisbuncertainties
raised by theKiobel judgment will only add to the delays and
expenses as lower courts struggle to apply the eéduprCourt’s
cryptic decision. Moreover, it is submitted that &Titigation is a
“high risk-high return” investment based on the istnle proportion

of successful casés.
3 Forum non conveniens?

Another disadvantage that van den Eeckhout raisethe
creeping in offorum non convenientgirough thelis pendengules
following the Brussels Recadf.van den Eeckhout argues that
giving Member State courts the option to stay astion favour of
pending litigation in non-member state courts @eat backdoor for
the officious doctrine to apply. It is submittecthhese concerns are
somewhat exaggerated and unlikely to result inrdsarrection of

forum non convenienwithin the European civil and commercial

2 Attorneys for the Governments of the Kingdom af tletherlands and the United
Kingdom of Great Britain and Northern Ireland, “8fifor the Governments of the
Kingdom of the Netherlands and the United KingddnGeeat Britain and Northern
Ireland as AmiciCuriae in Support of Neither PaKjgbel v Royal Dutch Petroleum
Ca’ (13 June 2012), p. 27-28.

8 Goldhaber, above n 71, p. 131.

™ van den Eeckhout, above n 58, p. 186-187.
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litigation regime. Member state courts will be doegd of abusive
proceedings in foreign courts and are well equipfzedecide the

reasonableness of an application to stay procesffing
4 Disclosure requirements

Additionally, there may be less favourable disctesu
requirements in accordance with the Member Statenfts law as
opposed to the United States.Akpan Milieudefensie cited that the
Dutch Civil Procedural Code’s restrictive discovenjes meant that
it could not access vital documents held by SHiéMilieudefensie
alleged that disclosure of those documents wouldvgrShell’s
liability; hence disclosure requirements may plaigmificant role in
the outcome of a case. Finally, if a claim is régay a truly foreign-
cubed situation the Brussels and Rome Regulatiies,the ATS,
are of no avail. But claims can still be pursuedlamthe Member
State’s national private international law rulesisl submitted that
this is not a completely limiting disadvantage hessa of the
willingness by Member State courts to secure pféshtaccess to

justice as evidenced hybbeandAkpan.
5 Cultural dichotomy

Despite the advantages offered by European civil an
commercial litigation, only a handful of litiganiave pursued ATS-
like litigation in European courts.One explanation is the cultural

dichotomy between Europe and the United Statesthén United

S Lubbe above n 11, andkpan above n 12, are prime examples.
S Enneking, above n 64, p. 46.
" Goldhaber, above n 71, p. 131.
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States, it is commonplace that harms done to aopearse redressed
privately through tort. Accordingly, the Americaeghl system
recognises punitive damages and generally rewaigtgeh overall
compensation compared to other developed courfrlescontrast,
the dominant belief in European societies is thatdtate should be
responsible for prosecuting wrongdoers throughctirainal justice
system, as opposed to private individuals throinghdivil systend?
While tortious suits have the ability to changeistat and legal
practices in America, historically they have hatldi effect in
European countries. Hence tort has not been resegrds the most
effective way to remedy wrongs in European sociédith the
increase in the number of MNCs since the adverdlaibalisation,
however, there is no reason victims should notsetiEuropean civil
and commercial litigation to secure effective redreConsequently,
it is submitted that the traditional differencedvieen civil litigation
in the American and European legal systems are Iyneaa
interesting observation and should have little ingaon a claimant’s

choice of forum.

Additionally, it must be noted that the Brusselsd d@Rome
Regulations are relatively new instrumemtgpan a 2013 case, was
heard under Dutch private international law rulescaduse the

incident occurred after the enactment of the BigsRegulation but

Vivian Grosswald Curran, “Extraterritoriality, Urévsal Jurisdiction, and the
Challenge oKiobel v Royal Dutch Petroleum CpoMd J Intl L 28 (2013), p. 86-88;
and Vivian Grosswald Curran, “Remarks on tB8IL Symposium on Corporate
Responsibility and the Alien Tort Statut€&eo J Intl L43 (2012), p. 1019-1026.

™ Curran “Extraterritoriality, Universal Jurisdictip and the Challenge dfiobel v
Royal Dutch Petroleum Cbabove n 78, p. 86.
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before that of the Rome Il Regulation. Hence, @sth of the Rome
Il Regulation’s application to human rights claimay be unjustified
since it remains to be seen how it will operategiactice. On the
other hand, it may result that the Rome |l Regotais ill-equipped
to accommodate human rights claims and litiganefeprto apply
national private international law rules inste®¥dGiven that a
number of transnational tort cases have already Iseecessfully
litigated in European courts, either conclusion wit foreclose the
potential for human rights claims to be frameda$idus actions in
Europe®

\% The Preferred Approach

It is asserted that the biggest problem facingtipegrs of
human rights claims against MNCs is uncertaintye AT'S provided
a possible avenue for bringing international hunnahts claims
before US Federal Courts. But the ATS was enacted’89, a time
very different from today. Rather than make anightrdecision on
its applicability, the Supreme Court has progresgivestricted its
scope. The result is a frustrating journey for Alifigants who face
numerous setbacks even at the jurisdiction stagitigétion. The
United States judicial system might have favourdetal fee rules

and the ability to recover enormous damages, batysis should

8 This would be an odd situation because natiorigafer international law principles
and the Rome Regulations often point to the sanselltreSome member-state
countries, however, may prefer their own privaterinational rules on the basis that
they consider them superior to the EU Regulati@hg. note that because Brussels,
Rome | and Rome Il anegulations Member State courts are bound to apply them if
the case fits within the regime.

81 Goldhaber, above n 71 p. 136 states that: “Infitteeknown UK disputes litigation

to completion, plaintiffs have won four settlemeriits a success rate of 80%.”
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first and foremost be directed towards the litigmnability to
successfully pursue a claim for reparation. Addiily, following
the hype afterFilartiga, the ATS’s usefulness as a vehicle for
securing human rights may have been “somewhattéufl&? Only a
small number of plaintiffs clear the jurisdictionalirdles and even
then, corporate defendants frequently encouragelements
(notwithstanding the patent uncertainty regardingporate liability
under the ATSY?

In the interests of victim reparation, litigantsdatheir legal
advisors should seek alternative avenues such raditigation in
European Union courts. The American judicial sysisncomplex,
especially because of the division between fedmrdlstate courts. It
is respectfully submitted that there are no adwetato litigating
before US federal courts over EU Member State so&rthermore
and crucially, Member State Courts can offer somegthextra —

certainty.
VI Conclusion

Victims of human rights abuse committed by MNCs are
entitled to an effective right to justice. Despite apparent allure of
bringing ATS claims before US federal courts, itsisomitted that
these appearances are deceptive and human riggentis should
explore alternative avenues such as European ail commercial
litigation in their quest for access to justice.

82 Nicola Jagers, Katinka Jesse and Jonathan VemsmuiThe Future of Corporate
Liability for Extraterritorial Human Rights Abuse¥he Dutch Case Against Shell”,
AJIL UnboundJanuary 2014), p. 37.

8 Goldhaber, above n 71, p. 128.
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This essay has explored why US federal courts terdora of
choice for foreign-cubed litigants, followed by salssion on why
the recentKiobel decision has effectively foreclosed such litigants

hope for redress against their MNC perpetratoreutite ATS.

It has then compareagiobel with equivalent cases heard before
Member State Courts to demonstrate how differenirtsohave
historically addressed issues common to foreigredubcenarios.
This analysis was followed by an assessment oathvantages and
disadvantages of the recently unified EU Regulatigoverning civil
and commercial litigation over the ATS as a meahssexuring

human rights litigants' access to justice in fuitases.

While Kiobel may not have been the fairy tale ending to the
ATS's awakening inFilartiga that foreign-cubed litigants where
hoping for, as this essay demonstrates, the daecsiould not have a
bearing on their ability to seek justice againsgirthcorporate
perpetrators. European civil and commercial liiigat offers an
attractive alternative and it is hoped that humghts victims will
see that the ATS is merely a glow in comparisothéobright beacon
of light that European Member State courts hawaffer.

98



New Zealand Journal of Research on Europe
Volume 9, Number 1, 2015 (June)

Fiona Robertson graduated with a Bachelor of Laws
(Honours) and Bachelor of Commerce conjoint dedreen The
University of Auckland in 2014. Her law degree hadparticular
focus in public and private international law. Hew seminar
honours paper examined the appropriateness ofidgficonomic
sanctions as a use of force while her dissertatimalysed the recent
Kiobel case and its implications for human rights victitosseek
access to justice. She complemented her interestsublic and
private international law with an exchange to thent@r for
Transnational Legal Studies in London in her figabr of study.
Fiona is currently working in the Tax division of Big 4
multinational accounting firm and has a strongriesgé in the social
implications of tax policy. She plans to pursueageer in economic
development in developing countries by helping pedpeak the

poverty cycle through economic empowerment.

99



